SSHRC RESEARCH PROJECT ON REGIONAL TRADE AGREEMENTS

Round Table Minutes

McGill University March 6, 2007
3664 Peel, Room 203
--------------------------------------------------------------------------

ATTENDEES:

Professors: William Watson, Armand de Mestral,   Mark Manger, Junji Nakagawa, John Barceló  

Students:    Mohammad Nsour, Viet Do Dung, Alireza Falsafi, Paul Clark, Kasra Khamehceify, Chunbao Liu
PROCEEDINGS:

1. CALL TO ORDER

Meeting called to order at 2:00 PM by Professor de Mestral
2. REVIEW OF THE OBJECTIVES AND PROGRESS OF THE PROJECT
2.1 Professor de Mestral welcomed the participants and noted that there is a number of aspects to the issue of RTAs, especially their proliferation and their effect on the WTO. He remarked that in contrast to the economic and political scholarship, there is no richness in the legal scholarship on RTAs. Professor de Mestral noted that some research consider RTAs a threat to the WTO, while other studies took a middle view such as the opinions found in the World Bank’s reports. He then wondered if the Transparency Mechanism that entered into force in 2006 will be efficient. 
2.2. Professor Watson shared with the participant the nature of his role in the project as a source on the economic issues. He said that it is hard to have “black or white” opinions on RTAs from an economic point of view. He argued that the emphasis should be on trade creation and trade diversion concepts when classifying RTAs. Hence, according to Professor Watson, sometimes, economists assume hypothetical scenarios to analyze the problem theoretically.
2.3. Professor Barceló wondered why the WTO does not encourage open regionalism.  Professor Nakagawa invoked APEC as an example on open regionalism and mentioned that Japan, in pursing regionalism endeavors, had to do some adjustments at the expense of foreign investors. He also argued that the WTO should have more discipline on RTAs, thus the WTO should consider another trade round.
2.4. Professor Barceló asserted that the APEC’s scheme has never made sense because it is not kind of plurilateral arrangement, thus APEC cannot be classified as a preferential agreement. 
3. PRESENTATION OF THE DATABASE
3.1. Mr. Nsour shared with the participants how the database was built and explained to them how to use it. He also compared it to similar databases, and listened to the participants’ feedback on the layout and the substance of the database. 
4. PRESENTATION OF PROFESSOR NAKAGAWA
4.1. Professor Nakagawa shared with the participants several features of the University of Tokyo’s interdisciplinary project on regionalism. He said that the project mainly compares regional initiatives in different parts of the world including the Americas, the EU and East Asia. Professor Nakagawa illustrated the questions that his project addresses such as who have taken the initiative of regionalism, and how far RTAs are going in terms of legalization and institutionalization. 
4.2. Professor Nakagawa shared with the participants his research interests which include: observing the role of the private sector in regionalism; investment and RTAs; and the China factor in Asia. He also argued that the multilateral system should be improved by enhancing the dispute settlement mechanisms and putting more pressure on RTAs. 
4.3. Professor de Mestral intervened and wondered how to ensure the integrity of regional rules. He noted also that nothing can stop the WTO DSB from adjudicating disputes in which a party might claim that the WTO DSB has no jurisdiction because another regional dispute settlement panel is examining the same dispute. 

4.4. Professor Barceló wondered what the legal solution would be if WTO Members made an agreement in  the course of resolving a regional dispute and asked the WTO to enforce that agreement. Professor de Mestral said that there is no certain answer.
4.5. Professor Nakagawa explored Mercosur’s relationship with the WTO and mentioned the Argentina—Poultry case as an example of how the WTO Panels dealt with the issue. Professor Barceló noted that no RTA expressly addressed the direct effect of the WTO law expect NAFTA in Chapter 18. Professor Nakagawa observed that WTO Members have sovereignty concerns. 
5.6. Mr. Liu asked Professor Nakagawa about dealing with dispute settlement within the East Asian culture, and whether it is feasible to have at some point an East Asian RTA.  Professor Nakagawa answered that Buddhism minimally influences the East Asian culture and East Asian nations are already accustomed to the WTO litigation. He said that China, for example, participated in 37 WTO controversies as a third party to prepare its lawyers to litigate before the WTO.  Professor Nakagawa remarked that to have an East Asian RTA, ASEAN has to take the lead; Japan has already been active as well especially with respect to investment. 
5.7. Mr. Khamehceify wondered how to address the issue of transparency in the East Asian developing countries. Professor Nakagawa argued that government procurement agreements and BITs can help, yet that is not enough. He noted that the UN and the OECD hosted several conferences on corruption. 
5.8. Mr. Clark asked Professor Nakagawa about the sovereignty issue in East Asia with respect to trade in services. Professor Nakagawa responded that international agreements should not affect sovereignty.

5.9. Professor Barceló raised the issue of anti-dumping and argued that East Asia does not have a significant anti-dumping problem. He asserted that governments can use anti-trust laws to counter dumping. Professor Nakagawa followed up and indicated that in Japan, the anti-dumping law entered into force in 1919 and has been applied three times only. 
6. THE POLITICAL ECONOMY OF RTAs

6.1. Professor Manger presented the politics of trade discrimination in the North-South FTAs. He wondered why developed countries sign more and more FTAs with developing countries. He argued that developed countries compete to gain access to FDI in the developing world. He noted that since the early 1990s, multinational firms move manufacturing into developing countries, and the result is vertical intra-industry trade as in trading entry-level cars for luxury models.
6.2. Professor Manger explored the problem of protectionism in RTAs, particularly, rules of origin. He also discussed tariffs as barriers for non-member firms in North-South RTAs from a political perspective.  Next, he argued that excluded firms lobby in their home countries to push their governments to sign RTAs to level the playing field. 

6.3. Professor Manger classified RTAs according to their competitive dynamics into “proactive RTAs” which attempt to secure export platforms and shut out competitors, and into “defensive RTAs” which attempt to restore access for excluded firms.  He then presented case studies and noted that NAFTA is a proactive RTA because the US, as NAFTA’s major member, has strict rules of origin, and because the US demanded Mexico to apply full tariff to European and Japanese automobile parts.  On the other hand, Professor Manger contended that the EU-Mexico and Mexico-Japan FTAs are “defensive” RTAs. 
6.4. Professor Manger concluded that firms seek RTAs to secure investment locations. He argued that FTAs erect barriers even as they tear them down, thus discrimination in RTAs triggers countermoves of more RTAs. Professor Nakagawa wondered why RTAs are aggressively supported by private firms. He agreed with Professor Manger’s classification of RTAs into “proactive” and “defensive”.  

6.5. Professor Barceló emphasized the importance of tariffs in the RTAs equation. Professor Manger commented that non-tariff barriers such as rules of origin, and tariffs need to interact and to be considered together. Professor Nakagawa agreed with Professor Barceló and argued that the proliferation of RTAs can be attributed to changes of tariffs. 
6.6 Professor Watson recommended not putting too much emphasis on Article XXIV since stylistic integration is more a back and forth process. Professor Barceló argued that no trade diversion on inputs or intermediate products occur if tariffs were relatively high. He also noted that it is difficult for the WTO to deal with lobbies that are pushing their governments to regionalize. Professor de Mestral noted that Professor Manger underestimated services in his presentation and argued that the issue of services is still evolving, notably after the open skies agreement between the US and the EU. 
7. MOT DE LA FIN
7.1. Professor Barceló argued that RTAs are going to stay an important topic whether there was a Doha Round or not. He noted however that the Doha Round did not deal with RTAs (which are a problem per se because of their discriminatory nature.) He suggested that the WTO should encourage open regionalism and expanding investment and intellectual property provisions.  He also proposed harmonizing rules of origin in RTAs and to initiate negotiations on rules of origin on the WTO level. 
7.2. Professor Nakagawa agreed with Professor Barceló regarding harmonizing rules of origin, yet he noted that some of them will have to remain.

8. CONCLUSTION OF THE ROUNDTABLE AT 5:30 PM
Professor de Mestral announced the conclusion of the Round Table and thanked the participants.
PAGE  
4

